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PERELL, J

REASONS FOR DECISION

å TNTROpUCTTON

11] The Defendant, St. George Properly Management Inc. ('qúe Properly Manager'), was the
propeffy Ínanager for the Plaintifi Metropolitan Condominium Corporation No. 673 ('the
Condominium Corporatiort'), and one of its responsibilities for the Condominium Corporation
was issuing status certificates to pwchasers of units.

t2l Under the Condominium Managernent Agreement, the Property Manager agreed that if a
statr-rs certificate contained an error, then it would be liable for any costs inct¡red as a result of
the error, and the Property Manager also agreed to hold the Condominium Corporation hannless

from any claim or action.

13] In this action, which was orignally a proceeding by applicatior¡ the Condominium
Corporation sues for professional neglþence, breach of contract, and to enforce the indennrity
clause in the Condominium Management Agreement. The Condominium Corporation alleges

ttrat tlre Property Manager issued an incorrect status certificate to 673830 Ontario Limited ('the
Unit 13 Purchaser') with consequent damages and loss to the Condominium Corporation.

l4l The Condominium Corporation now Íroves for a sumnnry judgment against the Property
Manager for $97,182.68 plus prejudgment interest.
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t5] For the reasons that follow, I grant judgment to the Condominium Corporation as

requested.

B. FACTUAL AND IIRAT, RACKGROT]ND

1. The Parties and the Condominium ManagementAgreement

t6l On June 1985, the Condominium Corporation was registered pursuant to the then

Condominium Act. The condominium is comprised of three one-storey, flat-roof buildings,

containing 56 cornrnercial units.

Í7) The Condominium Corporation is managed by a three-member Board of Directors along

with a property manager, which has changed from tirne to tirr. In August 2006, the

Condominium Corporation hired the Properly Manager.

t8l Robert St. George, who has the designation of Registered Condominium Manager, is the

President of the Property Manager, which provides its services to several different condominium

corporations. Mr. St. George assigned Sid Moshenberg the task of rywru'gng the Condominium

Corporation.

t9l In August 2006, the Condominium Corporation and the Property Manager signed a

Condominium Management Agreement dated August l, 2006. For present purposes, the relevant

provisions of the Agreement are; (a) Article IV (Management Services); (b) Article V (G) (Status

Certificates); (c) Article )(II (Indemnification of Corporation), which are set out below:

ARTICLE IV _ MANAGEMENT SERVICES

1. The Managet'represents that it shall utilize its eryerience, best judgment and to fully co-operate
with the Board in order to carry out the management, supervision, control and administration of
the property. .... The Manager shall pedorm its duties in accordance with the requirements of the
Act, the Declaration, ByJaws and Rules of the Corporation specifically, and, in general, consistent
with federal, provincial and municipal laws and regulations as they pertain to the operation of the

Corporation and ofthe Property.

2. Without limiting the generality of paragraph I of this Article, the Manager shall perform the

following duties:....

(B) ANNUAL BUDGET

(i) To prepare and present to the Board at least two (2) rncnths before the connnencement

of each fiscal year during the term of this Agreement an estirnated budge in writing for
the following year and for the approval of the Board and to consult with the Board
whenever it appears desirable or necessary to revise the Owner's contributions to the
comnon expenses.

(ii) The Manager shall prepare annually and for approval of the Board a teserve fund
budget statement based on the approved Reserve Fund Study as prescribed in Sections

93,94 &.95 oftheAct.

(G) STATUS CERTIFICATES

(i) To prepare for execution by the appointed ofíicer(s) of the Corporation or,where an

appropriate resolution of the Board has been made, by the Manager, under corporate seal,

Status Certificates in the form prescdbed by the Regulation pursuant to the Act and to
issue and provide Status Certificates together with the statements and information
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required pursuant to the Act to any person or persons entitled thereto pursuant to the Act,
within the time permitted for the delivery of such ceftificates, statements and information
prescribed in the Act.

(iii) The Manager is responsible for the accuracy and completeness of all information
contained in the Status Certificate and shall be liable for any costs incuned by the

Corporation as a result of any errors by the Manager in its preparation; however the
Manager shall not be liable for any inforn¡ation within the knowledge of the Board but
not co¡nrnunicated to the Manager and which should be included in the Status Certificate.

ARTICLE XII - INDEMNIFICATION OF CORPORATION

The Manager shall, during and after the duration of this Agreement, indemniff and save the

Corporation completely free and harmless from any and all damages or injuries to person or
property, or claims, or actions by reason of any cause whatsoever if the Manager failed to carry

out the provisions of this Agreement or if caused as a result of the negligence of the Manager or its
employees or if caused as a result of the fraud or willful misconduct of the Manager or its
employees.

2. The Knorrledse of the Parties before the fssuance of the Status Ceftificate

ll0l On October 28, 2010, the Clty of Toronto registered a Plan of Eryropriation against the

Condominium Corporation's title to its properly. The expropriation was a paftial taking of land

for a Toronto Transit Commission ('TTC') project.

[11] Under the Condominium Act to ensure that there are adequate funds in a condominium's
reserve fi¡nd to pay for anticþated rnajor repairs, the directors of the condominium are obliged to
periodicaþ obtain a Reserve Fund Study and to implement a plan to fund the reserve fund. In
this regard, the Condominium Corporation is obliged to conplete a form is called a Form 15,

Notice of Future Funding and on December 15, 2010, the Board signed a Form 15. Their

Funding Plan was based upon a summary of the Reserve Fund Study and a Cash Flow Table.

The Board consulted with Mr. Moshenberg and Mr. St. George before implementing the Funding
Plan

Il2) On May 12, 2011, the Condominil¡rn Corporation held its Annual General Meeting. Mr.
Mosheriberg was in attendance. At the rneeting, the Board discussed its e4pectation that the

Condominium Corporation would shortþ receive a parttal pa¡rment from the Ctty of Toronto for
the TTC expropriation and the Board discussed the prospect of using the e¡propriation fi:nds to
pay for an urgently needed roof replacement for the Condominium Corporation's three buildings.

U3] On August 10, 2011, the Condominium Corporation received 8745,232 from the City of
Toronto for the partnl taking. The fi.nds were deposited into the Condominium Corporation's
Reserve Account in anticþation of using it to pay for the roof replacernent.

U4l On August 23,2011, the Board met, and, once agar\ Mr. Moshenberg was in attendance.

At the meeting, the Board resoþed that the TTC fi¡nds would be deposited to tlrc Condominium

Corporation's Resere Fund and the Board continued its discussions about how to use the fi¡nds.

Around this time, one of the issues being considered by the Board was the increasing occurrence

of roof leaks and repairs. Mr. Moshenberg was aware of the st¿te of disrepair of the roof because
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he was responsible for retaining the trades that undertook the repairs. After consulting with Mr.
Moshenberg the Board asked him to obtain the report of an engineer, Peter Rohman Associates,

about replacing the roof

[15] Further, the Board directed Mr. Moshenberg to draft a newsletter to the unit owners for.

On August 25,2011, Mr. Moshenberg sent a copy of the draft newsletter to Howard Sheldon, the

President of the Condominium Corporation An exchange of ernails followed to revise the

newsletter and, once it was revised, it was disûrbuted to unit owners on August 31,2011. The

letter discussed the imminence of the roof replacenpnt and that the repairs had an estimated cost
of about $1.2 million. The letter mentioned the prospect of reducing firture common element

fees.

[6] Into the late sunxîer and earþ åll of 201I, }l4r. Moshenberg was aware that there were
not sufficient ftnds in the Reserve Fund to pay for the estimated costs of the roof replacement,

which had increased to $1.3 million.

llTl By letter of September 8, 2011, Peter Rohman Associates provided its report. The report
was addressed to Mr. Moshenberg. Among other things, the report conchrded that: "The overall
condition of the existing rooûng is in poor to failed condition with significant discrepancies

including deterioration of the roof surñcing and membrane, numerous repairs to ridges and

splits."

[8] On September 26, 2011, the Unit 13 Pr¡rchaser made an offer to purchase Unit 13

conditional on receiving and approving a status certificate.

3. The Issuance of the Status Certificate

[19] On October 5, 2011, the Properly Manager issued the status certificate to the Unit 13

Pwchaser. The status certificate was prepared by Cheryl Moed, an enployee of the Properly
Manager, and it was sþed by Mr. St. George.

[20] The status certificate stated, among other things, that'.

Budget

12. The Corporation has no knowledge of any circumstances that may result in an

increase in the common eryenses for the unit, except due to the increased cost of utilities.

Reserve Fund

13. TheCorporation's reservefundamounts to$1,247,133.05 as ofAugust31,201 1.

14. The nìost recent reserve fund study conducted by the Board was a study update with a
site visit on November 4, 2010 and prepared by GNIVAR Consultants Limited
Partnership.

15. The balance of the reserve fund at the beginning of the current fiscal year was

$489,659. In accordance with the budget of the Corporation for the current fiscal year,
the annual contribution to be rnade to the reserve fund in the curent fiscal year is

$99,200 and the anticþated erpenditure to be made from the reserve fund in the curent
fiscal year affrount is $70,943. The Board anticipates that the reselve fund will be

adequate in the current fiscal year for the eryected costs of major repair and replacement
of the common elements and assets of the Corporation.

be noted that the status certificate makes no mention of the expropriation
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Cify, the monies received fom the expropriatior¡ the plan to replace the roof, or the anticþated
costs of the roof replacement.

122] After receiving the status ceftificate, the Unit 13 Purchaser waived the conditiorì, firming

up the agreement of purchase and sale, and it took title to Unit 13 onNovember 10,2011.

4. The Special Assessments for the Roof Repair

l23l While the ffansaction between the Condominium Corporation and the Unit 13 Purchaser

was proceeding the Board was considering the report about repairing the roof The Board

consulted with Mr. Moshenberg and Mr. St. George. The Condominium Corporation decided

that it would proceed with a roof replacenrent project.

l24l The Board anticþated that the TTC funds would be used for the roof replacernent.

Ttrougþout the frll of 2011, the Board believed that the TTC expropriation funds would be

sufficient to eliminate the need for an increase to common elements fees, but the Board and the

Property Manager did not know for certain.

l25l On November 29,2011, the Board issued a special assessment to unit owners in the

amount of $1.0 million based on the estimated total cost of the roof replacement at that time. The

special assessrnent provided for payrrent of $750,000.00 by Jamrary l, 2012. This insøllrnent

was to be funded by the TTC fi.mds. The balance was to be paid by July 1, 2012 ÍÌom either a

further TTC payment or, if not, by contribution by the unit owners.

126l The November 20II special assessment, however, was cancelled when the Board
determined that the price ofthe roof replacement price could be lowered.

l27l By letter dated January 20, 2012, Genivar, an engineering firrq delivered an rpdated
Reserve Fund Study to Mr. Moshenberg. The study included a new Cash Flow Table which still

called for, arnong other things, increases to connnon element expenses in the arnormt of 24Yo per
year. This new Cash Flow Table included anticþated TTC contlrbutions.

t28] On February 28, 2012, the Board called a Special Meeting of the unit owners and

explained that it intended to use the T*IC fi¡rds for the roof replacement to avoid an increase in
comrnon element expenses. However, at this Special Meeting certain unit owners took the

position that they wished to obtain their proportionate share of the TTC fi¡nds directly. The

rnajority of unit owners, however, agreed that the TTC fl¡nds be used to pay for the repairs.

l29l On June 28, 2012, the Board was getting ready to enter into a roof replacement conhact

and it levied a special assessment in exact TTC fimd 4t This special

assessment formalized the use of the aheady received TTC fimds

5. The Disnute between the Condominium Cornoration and the Unit L3 Pwchaser

t30] On November 26, 2012, rhe Unit 13 Purchaser served an application seeking an order that

it was entitled to its share of the TTC fimds and for a declaration that it was not liable to pay the

special assessnrent because of the misrepresentations contained in the status certificate. The Unit

13 Purchaser's Claim for Relief stated:

l. TheApplicant,673830 Ontario Limited, makes application for:

(a) a declaration that the special assessment levied by the respondent, Metropolitan
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Toronto Condominium Corporation No. 673, dated June 29, 2012 (the "Special
Assessment"), does not apply to the applicant's condominiumunit ...

(b) a declaration that the applicant was and is entitled to receive its proportionate share of
any and all e>propriation ptoceeds attributable to Unit 13 in respect of the City of
Toronto's eryropriation of apartofthecommon elements ...

(c) a declaration that it was improper for the respondent condominium corporation to
credit every other unit with its proportionate share of reselve funds and not credit the

applicant with it proportionate share;

(h) a declaration that the conduct of the respondent was oppressivecontmryto s. 135of
the Condominium Act, 1998;

(i) an Order that the respondents shall pay to the applicants the sum of $25,000 in

exemplary, aggravated and punitive damages; . . ..

131] The Condominium Corporation resisted the Unit 13 Purchaser's application. It did so

without the involvernent of the Properly Manager, and in those proceedings the Condominium

Corporation's position was that there was nothing wrong with the status certificate fi:ø;t had been

issued on its behalf by the Property Manager.

I32l By Reasons for Judgrnent dated August 16, 2013, Justice kderrnan dismissed the Unit
13 Purchaser's application. See 673830 Ontario Limited v. MTCC 673, 2013 ONSC 5218.

Jrstice Iæderman awarded costs of $15,000 to the Condominium Corporation. See 673830
Ontario Limitedv. MTCC 673,2013 ONSC 6267.

t33] The Unit 13 Purchaser appealed to the Divisional Court.

l34l By reasons dated March 18, 2014, the Divisional Court's granted the appeal. Justice

Nordheimer wrote the reasons for the Court. See 673830 Ontario Limited v. M.T.C.C. No. 673,

2014 ONSC 1720 @rv. Ct.) (unrepoted).

l35l Justice Nordheimer concluded that the status ceftificate did not rnake full and corrplete

disclosure of the state of the Condominium Corporation's finances as it should have and that the

status certificate 'ù/as not accurate. Justice Nordheimer stated at paras. 15, 18 and 19 of his

Reasons for Decision:

15. The contents of the status certificate are prescribed by statute. The formof status certificate is

required to be in the form set out in s. 18 of the CondominiumAct, 1998. Paragraph 12of that
form provides:

The Corporation has no knowledge of any circumstances that may result in an increase in

the comnron eryenses for the unit. llf applicable add: except (gíve particulars of any

potentíal increase, including any assessment levied by the board against the unit and the

reasonþr it)f

18. The fact is that the status certificate in this case did not make full and complete disclosure of
the state of the condominium corporation's finances. It did not reveal that the condominium
corporation was engaged in a planned project to replace the roofs of the condominiumbuildings
and it did not reveal the potential costs of the replacement of the rooß. The status certificate also

did not reveal that there was an eryropriation underway by the City of Toronto of a portion ofthe
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common elements of the condominium and that the pro ceeds of that e>propriation were going to
be used to fund the costs of the roof replacement. I should add that it was not clear at the time that

the status certificate was issued that the e>propriation proceeds would be sufÍicient to cover all of
the costs ofthe replacement of the rooß.

19. In my view, the status celtificate ought to have contained information relating to the planning
roof replacement and the eryropliation in some fashion. The appellant was entitled to know that
the current level of the reserve fund included the eryropriation funds and it was entitled to know
that the same portion of the reserved funds was committed to the costs of the replacementofthe
rooß. The appellant was also entitled to know that, while the condominium cotporation was

expecting to cover the full cost of the roof replacement through the expropriation funds ftoth the

funds received and any additional firnds eryected to be received), the actual cost of the roof
replacement was not then finalized. It rernains the fact that, at the tinre that the status certificate
was issued, there was a potential, despite the best efforts of the Board, that the cornrnon eryenses

might have to be increased to ôover any additional costs over and above the total amount of the
eryropriation proceeds received.

[36] Having concluded that the status certificate did not conply wit]r the requirements of the

Condominium Act, 1998, Jwtice Nordheimer concluded, however, that the status certificate was

binding on the Condominium Corporation with the result that the Condominium Corporation
could not require that ttre Unit 13 Purchaser contribúe to a special assessment for the roof
repairs.

ï37) That prohibition about a special assessment, however, did not entail that the Unit 13

Purchaser had any entitlement to a share of the proceeds from the expropriation or any claim for
darnages. Further, the Unit 13 Purchaser could not object to the Condominir¡m Corporation

adding the expropriation proceeds to the Reserve Fund for use for the roof replacement project.

[38] In the result, the Unit 13 Purchaser received costs of $15,000 for the appeal, and both
parties were left to bear their own costs from the decision of Jr¡stice I-nderrwt" which was
reversed on appeal.

[39] From the perspective of the Condominium Corporation, it was required to pay the Unit
13 Purchaser $15,000 and it observed its own legal fees from its litþation with the Unit 13

Purchaser about the statr¡s certificate. In the aggrcgate these fees and expenses totalled

$97,182.68.

t40] In this action, and most particularþ in its motion for a surilnary judgment, the

Condominium Corporation seeks to be inderrrrified in the amount of $97,182.68 phm

prejudgment interest.

C. DISCUSSION AND ANALYSIS

1. Jurisdiction to Grant Summarv Judgment

[4ll Rule 20.04(2)(a) of the Rules of Civil Procedure provides that the court shall grant

surilnary judgment if 'the court is satisfied that there is no genuine issue requiring a trial with
respect to a claim or defence."

142] With amendments to Rule 20 introduced in 2010, the powers of the court to grant

surrnary judgment have been enhanced. Rule 20.04(2.1) states:
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20.04 Q.D In determining under clause (2)(a) whether there is a genuine issue requiring a trial, the
court shall consider the evidence submitted by the parties and, if the determination is being made

by a judge, the judge may e>rercise any of the following powers forthepu{pose,unless itis inthe
interest ofjustice for such powers to be erarcised only at a trial:

1. Weighing the evidence.

2. Evaluating the credibility of a deponent.

3. Drawing any reasonable inference from the evidence.

l43l In Hryniak v. Mauldin, 2014 SCC 7, the Supreme Court of Canada held that on a nþtion
for sunnnary judgment under Rule 20, the court should first determine if there is a genuine issue

requiring trial based only on the evidence in the motion record, without using the fact-finding

powers enacted when Rule 20 was amended in 2010. The anaþis of whether there is a genuine

issue requiring a hial should be done by reviewing the frctual record and granting a surtrnary
judgment if there is sufficient evidence to åirþ and justþ adjudicate the dispute and a sunmary
judgment would be a tinrely, affordable and proportionate procedure.

[44] If however, there appears to be a genuine issue requiring a ftø\ then the court shor¡ld

determine if the need for a trial can be avoided by using the powers under rules 20.04Q.1) and
(2.2). As a n:øtter of discretior¡ the motions judge may use those powers, provided that their use

is not against the interest of justice. Their use will not be against the interest of justice if their use

will lead to a hr and just resuh and will serve the goals of timeliness, affordability and

proportionality in light of the litigation as a whole.

[45] Hryniak v. Mauldin encourages the use of a summary judgment motion to resohe cases

in an expeditious manner provided that the motion can achieve a ûir and just adjudication.

Speaking for the Supreme Court of Canada, Justice Karakatsanis opened her judgment by
stating:

Ensuring access to justice is the greatest challenge to the rule of law in Canada today. Trials have

become increasingly eryensive and protracted. Most Canadians cannot afford to sue when they are

wronged or defend themselves when they are sued, and cannot afford to go to trial....
lncreasingly, there is recognition that a culture shift is required in order to create an environment
pronnting tinrely and affordable access to the civil justice system This shift entails simplifying
pretrial procedures and nroving the emphasis away from the conventional trial in favour of
proportional procedures tailored to the needs of the particular case. The balance between
procedure and access struck by our justice system rnrst come to reflect modem reality and

recognize that new r¡pdels of adjudication can be fair and just.

146l At para. 22 of her judgment in the conpanion case of Bruno Appliance and Furniture,
Inc. v. Hryniak, 2014 SCC 8, Justice Karakatsanis sunnnarized the approach to determining

when a sumrnary judgnrcnt may or rnay not be granted; she stated:

Summary judgment may not be granted under Rule 20 where there is a genuine issue requiring a

trial. As outlined in the companion Maulditt appeal, the motion judge should ask whether the

mattet' can be resolved in a fair and just rnanner on a summary judgment motion. This will be th e

case when the process (1) allows the judge to rnake the necessary findings of fact, (2) allows the
judge to apply the lawto the facts, and(3)is aproportionate,moree>peditious andless e:ipensive

means to achieve a just result. If there appears to be a genuine issue requiring a trial, based onþ on

the record before her, the judge should then ask if the need fot a trial can be avoided by using the
new powers provided under Rules 20.M(2.1) and (2.2). She may, at her discretion, use those
powers, provided that their use is not against the interest ofjustice.
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2. Is this Case an Annronriate e for Summaru Judpment?

l47l In my opinio4 the case at bar is an appropriate case for a sumrnary judgment on the

dispositive issue of whether or not as a rnatter of the law of confract, the Property Manager is

liable to pay the Condominium Corporation $97,182.68 phrs prejudgment interest which is my
conclusion.

[48] While there are genuine issues requiring a úal, those issues can åirþ and justþ be

resolved on a sumnnry judgment motion.

l49J Almost all of the ûcts in the case are admitted, uncontuoverted, or inconhovertible and

the few confuoversies, which focused on the extent of the Property Manager's knowledge,

concemed the inferences to be drawn from those facts. A trial is not necessary to resohe any of
these conkoversies.

[50] Because the action can be resolved as a matter of the law of contract, it is not necessary

to consider the Condominium Corporation's altemative argument that the Property Manager was

negligent and in breach of a duty of care owed to the Condominium Corporatior¡ and I rnake no

finding in this regard.

t51] Deciding the claim as a rnatter of contract law also obviates the need to consider the

parties' arguments about res judicata, issue estoppel and abuse of process. My determination of
the ñcts for this surnrnary judgnrent motion is based on the evidentiary record proffered for this

action which was firlly defended and f,rlþ argued by the Properly Manager. I do not reþ on any

issue estoppels.

3. The Breach of Contract Claim

152] Tuming to ttre Condominium Corporation's breach of contract clairry a review of the

evidentiary record in the case at bar presents a relativeþ straightforward breach of confact
action

t53] Coincidentalþ, and not as a matter of res judicata or issue estoppe[ I make the same

conch¡sions of law and ñct that Justice Nordheimer rnade in the litigation between the Unit 13

Pr¡rchaser and the Condominium Corporation They are amply supported by the evidence in the

case at bar.

l54l Under the Condominium Management Agreement, the Propefy Manager undertook to
prepare status certificates in the form prescribed by the Regulations. For the reasons expressed

by Justice Nordheimer the status certificate delivered to the Unit 13 Purchaser '\¡/as non-

compliant with the Regulations.

[55] Under the Condominium Managernent Agreement, the Propefy Manager \Mas

'lesponsible for the accuracy and completeness of all information contained in the Status

Certificate and shall be liable for any costs incured by the Corporation as a resuh of any enors
by the Manager in its preparation." Once again, coincidentaþ for the reasons expressed by
Justice Nordheinrer, the status certificate was not accurate and it was not corrplete.

t56] The costs incurred by the Condominium Corporation as a resuft of the non-conpliant

status certificate total $97,1 82.68.

l57l The Propefy Manager, however, points to the language of the Condominium

-:
ñ
O

"{.

å)
an2
Ç
t0
()
c{



10

Management Agreement and relies on the words that state tlnt it "shall not be liable for any
information within the knowledge of the Board but not cornrnunicated to the Manager and which
should be included in the Status Certificate." My finding, however, is that the evidence proves
that there was no knowledge of the Board that was not communicated to the Property Manager.
The Properfy Manager knew all it needed to know to prepare a corrpliant status certificate and
ñiled to do so.

[58] Under Article XII (Indermification of Corporation) of the Condominium Management
Agreement, the Property Manager was obliged to 'lndernri$ and save the Corporation
corrpleteþ free and harmless from any and all damages ... by reason of any cause whatsoever if
the Manager ñiled to carry out the provisions of this Agreernent ...".

[59] I find that the Property Manager ñiled to carry out its perforrnance obligations with
respect to the preparation of the status certificate for the Unit 13 Purchaser and that the

Condominium Corporation was harmed to the extent of $97,182.68. The indemnification clause
applies to the circumstances of this case.

[60] The Properly Manager argues, however, that some of the legal expenses incured by the
Condominium Corporation are outside the inderrrrity clause and were incr¡ned to defend the Unit
13 Purchaser's allegations that there was oppressive conduct entitling it to an oppression remedy
and prmitive damages.

[61] I disagree with this argurnent. The fallacy of it is that the Unit 13 Purchaser's allegations

of oppression onþ arose because of the inconpleteness of the status certificate.

162] In my opinioq the Condominium Corporation has proved its breach of contract claim and
there is no defence to it.

D. CONCLUSION

t63l Judgment accordingly.

164l If the parties cannot agree about the rnatter of costs, they rrny make submissions in
v¡riting beginning with the Condominium Corporation's submissions within 20 days of the
release of these Reasons for Decision followed by the Property Manager's submissions within a
firtfier 20 days.

Perelt J.

Released: February 16,2016
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PERELL. J.

REASONS FOR DECISION , COSTS

tll To string the clichés, hindsight ß 20:20 and, to make a long story short, had St. George
Properly Management Inc. ("the Properly Manager') worn its mistake and taken its medicine, it
would not have made a bad situation \¡/orse, and it would have saved itself from the following
bitter pill of a costs award.

l2l In this actior¡ which was originally a proceeding by applicatior¡ Metropolitan Toronto
Condominium Corporation No. 673 ('1he Condominium Corporationl), sued the Property
Manager for professional neglþence, breach of contract, and to enforce the indenmity clause in
the Condominium Management Agreement. I granted the Condominium Corporation a summary
judgment for $97,182.68 phrs prejudgment interest. See Metropolitan Toronto Condominium
Corporation No. 673 v. St. George Property Management lnc.,2016 ONSC 1148.

t3] The rnaking the long story short part of this decision is that the Property Manager rnade a

mist¿ke when it issued a status certificate to the purchaser of Unit 13 (the'Unit 13 Purchaser').
The Unit 13 Pr¡rchaser tried to take advantage of the mistake, and litigation followed between the
Condominium Corporation and the Unit 13 Purchaser. Justice Iæderman dismissed the Unit 13

Purchaser's application. But, this decision was reversed by the Divisional Court; see 673830
Ontario Ltd. v. MTCC No. 673,2013 ONSC 6267 and 673830 Ontario Ltd. v. MTCC No. 673,
2014 ONSC 1720 (Div. Ct.). The Divisional Court decision cost the Condominium Corporation
$97,182.68 ph;s prejudgment interest, and it decided to sue the PropertyManager because it had



2

rnade the mistake and it had promised to indermi$r the Condominium Corporation for its
mistake.

l4l The Condominium Corporation v/as successfi¡l in its lawsuit against the Property
Manager, and it now seeks its costs. More particularþ, it seeks full indenmity costs of $57,816
on the basis of the indemnily provision in the Condominium Management Ageement, or it seeks
substantial indemnily costs of 547,683 on the basis that its success on the surnnary judgment
nntion ($97,182.68 phrs prejudgment interest) exceeded a Rule 49 offer ($65,000) served on
April 13, 2075,or it seeks partnl indermity costs of $38,073.

15] The Condominium Corporation originally proceeded by application, but the Property
Manager, rather than taking responsibilily for its mistake and honowing its indennrity
Agreement resisted the application as being an abuse of process, as a matter of procedure, and as

a nmtter of substance. It sougþt the dismlssal of the application and it challenged the court's
jurisdiction to deal with the matter by the procedure of an application, and in the ahemative, it
sought that the proceedings be converted into an action.

t6] I did not dismiss that action as an abuse of process (it wasn't), bt¡t I made that change of
procedwe, and I made the first order of business in the action to be a motion for surrn:nary
judgment, which the Properly Manager lost on its merits.

Ul The Property Manager argues ttrat its success in having the application converted into an
action deserves an oßetting costs order. That, however, does not work because its motion to
convert the proceeding was not a genuine success, and I sinply ordered costs in the cause.

18] The action is nolv corrpleteþ over, and the Condominium Corporation was the
successf,il parly. There is no reason not to apply the normal rule that costs follow the event. As
for the scale, because of the indemnification provision in its Agreement, the Condominium
Corporation is entitled to fi¡ll indermity of its reasonable costs.

t9] I enphasize the word reasonable because it is still the court that is awarding costs, and
one of the guiding princþles about awarding costs regardless of scale is tlìat the costs be
reasonable in the context of the particular case.

[10] In the imnrediate case, costs of $57,816 are excessive, but part of the excess is

atbrbutable to the þ,ct tl:r;t the Property Manager pìrt up very stiff resistance and reftsed to
concede that rt \¡/as responsfule for the mistake and in resohrteþ refising to honour its agreement
to indemnify. That said, $57,816 is too high and having regard to the usual fictors that guide a
court in the exercise of discretion with respect to costs, I award the Condominium Corporation
$42,000, all inchnive.

[1 1] Order accordingly.

Perell J
Released: March 30, 2016
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